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At the most they have a spes acguisitionis. It is a spes that is not
recognized by the law to which they are now subject and which
alone can make its voice effective. If, therefore, it should ulti-
mately be decided that the proprietary rights of spouses change
with a change in their domicil, this would presumably be sub-
ject to the. exception that rights vested in either party under the
law of some previous domicil remain unaffected.
It remains to consider what law governs the three, questions Capacity
of capacity, formal validity and essential validity in the case oftomakc
i         «a~4--——J         * •     	"        <	*****	-.     J	marriage
f marriage contracts or settlements.	settlement
Capacity.1 The combination of circumstances which most
neatly raises the question of capacity occurs where a woman,
being an infant according to the law of her English domicil,
makes a nuptial contract in England prior to her marriage with
a foreigner, by the law of whose domicil the woman is not
subject to any incapacity. A variation, which occurred in
Ftditz v. O'Hagan* arises if the contract is made in a country
which is the domicil neither of the woman nor of the man.
If in these cases we reason by analogy to mercantile con-
tracts, the proper law of the contract governs, but if by analogy
to the contract to marry, then the law of the matrimonial home
is the governing system.
It is submitted, however, that on principle the proper law of On ]
the settlement should govern, and that the proper law is prima "fp]~
facie deemed to be the law of the matrimonial home. It is that \
law which is universally recognized as controlling the personal \
and proprietary relations of the parties during their marriage, govern
and it is difficult to appreciate why the one question of capacity caPacity
to make -a settlement should be withdrawn from that law and
referred to the pre-existing lex domidlii of the woman. Though
not uttered with reference to infancy, the following words of
Sir John Romilly appear to express the true and sensible
principle:
'I know of no law whatever which would make a marriage settle-
ment, executed and entered into in Paris, by persons who intended to
come to this country and to be married here, invalid, by reason of its
being a contract that was of no force in France, when the sole object
and intention of the settlement was that it should be operative in Eng-
land, over English property and regulate an English marriage/3
1 On this difficult subject see Dicey, pp. 650-2; 54 L.Q.R. 78; Morris,
op. cit., pp. 417-19.	2 Infra, p. 542.
3 JSstev, Smyth (1854), 18 Beav, 112, at p. 122.

